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Contractor: {Insert name}
Contract RM ref: {insert reference}
Consultancy / Professional Services
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SECURITY LABEL: Template – PUBLIC. 

If executed or contains pricing/personal info/negotiated terms – SENSITIVE: COMMERCIAL-IN CONFIDENCE 
USING THIS TEMPLATE:

AMENDING OR EDITING THIS CONTRACT MAY LEAD TO CROSS-REFERENCE ERRORS IN THE DOCUMENT.
This document contains cross-referenced links. Use the below process to identify and fix cross-reference errors before the document is submitted for approval or printing. If you have any queries or need guidance or advice, please contact the Governance Team in SPO.

1. Displaying automated clause cross-references:

All clause cross-references within the document are set as automatically updated fields. These cross-references should remain unchanged if there are no changes to the formatting, styles or numbering. Sections in the document can be deleted without impacting remaining cross-references.

Displaying cross-reference fields will highlight where there are cross-referenced links are in the document and help avoid unintentional amendments that could result in a broken link.

To highlight the cross-references:

· click File
· select Options
· select Advanced
· scroll down to the section labelled Show Document Content
· and use the drop-down list against Field Shading to select Always
· Click OK at the bottom of the dialogue box to return to the document

2. Updating Contents table and clause cross-references:

After editing the document, update all cross-references including the Contents table and check for broken cross-reference links. This process can be used at any stage to ensure cross-references remain updated.

To refresh cross-references:

· click CTRL+A (select all),

· click on F9
· in the resulting dialogue box select Update entire table.

3. Identifying and fixing broken cross-reference links

A broken cross-reference link will not update and will return an error message will appear in the text as ‘Error! Reference source not found’.
To find the broken cross-reference links:

· click CTRL+F
· type error
· press enter
To fix the broken cross-reference link:

· highlight the Error! Reference source not found
· select References in the ribbon menu

· select Cross-reference and a dialogue box will open  

· at the top of the Cross-reference box, check the following:

· Reference Type:  Numbered item

· Insert Reference to: Paragraph number (full context)

· Insert as a hyperlink: checked

· Find the relevant clause number, select it and then click Insert and Close the dialogue box.

INSTRUMENT OF AGREEMENT

1. Contract

This Contract is for the provision of Consultancy/Professional Services as part of a Panel Arrangement.

2. Between  

This Contract is between the Contractor and the Council.

3. Recitals 

3.1 The Council requires the provision of the Services.

3.2 The Contractor has offered to provide the Services on the Terms and Conditions at Schedule A and in return for the Contract Price at Schedule B.

3.3 The Council has accepted the Contractor’s offer.

4. It is agreed as follows
4.1 Contract Particulars

These particulars set are to be read in conjunction with the Terms and Conditions at Schedule A:  

	(a)
	Council’s Contract Authority:

[clause 16.1]
	Name:
{Insert}

	
	
	Position: 
{Insert}

	
	
	Address:
{Insert}

	
	
	Email:
{Insert}

	
	
	Tel:
{Insert}

	(b)
	(a) The Contractor: 
	Name:
{Insert}

	
	(b) 
	ABN: 
{Insert}

	
	(c) 
	ACN: 
{Insert}

	(c)
	(d) The Contractor’s Representative:
	Name: 
{Insert}

	
	(e) 
	Position: 
{Insert}

	
	(f) 
	Address:
{Insert}

	
	(g) 
	Email:
{Insert}

	
	(h) 
	Tel:
{Insert}

	(d)
	Term:

[clause 2]
	Commencement Date: 
{Insert}
Expiry Date:
{Insert}
Renewal Date:
{Insert}
Additional Period:
{Insert}
Maximum Term:
{Insert}

	(e)
	Invoice Submission:

[clause 7.2]
	Invoices are to be emailed to accountspayable@brisbane.qld.gov.au  

If the Contractor does not have the capability to email invoices, hard copy invoices are to be sent to: Brisbane City Council, GPO Box 2567, Brisbane QLD 4001.

	(f)
	Quality Assurance System: [clause 4.11]
	{Insert}

	(g)
	Insurances: [clause 13]
	{Council officer: Go to RM CA13/306669 - identify the insurance requirements and insert here prior to requesting quotes/tenders}



4.2 Terms and conditions 

The Terms and Conditions of this Contract are as set out at Schedule A.

4.3 Contract Price 

The Contract Price is as set out at Schedule B.

4.4 Specifications

Specifications for the Services are as set out at Schedule C.

4.5 Additional Schedules

The following additional Schedules from part of this Contract:

(a) Schedule D – Request for Quote and Contractor’s Quote form

(b) Schedule E – Order form

(c) Schedule F –  Deed of Confidentiality and Non-Disclosure

5. Execution

Executed as a contract for and on behalf of:

5.1 The Contractor

the Contractor by its duly authorised representative: 

	(a)
	Name:
	{Insert}
	Position:
	{Insert}

	(b)
	Signature:
	………………………………………….
	Date:
	


In the presence of: 

	(a)
	Name:
	{Insert}
	Position:
	{Insert}

	(b)
	Signature:
	………………………………………….
	Date:
	


5.2 The Council 

the Council by its duly appointed officer:

	(a)
	Name:
	{Insert}
	Position:
	{Insert}

	(b)
	Signature:
	………………………………………….
	Date:
	


In the presence of: 

	(a)
	Name:
	{Insert}
	Position:
	{Insert}

	(b)
	Signature:
	………………………………………….
	Date:
	


6. System identifiers 

	6.1
	Council supplier number:
	{Insert}


SCHEDULE A – TERMS AND CONDITIONS

INDEX

1. Interpretation of Contract 

1.1 Definitions

1.2 Interpretation

1.3 Language of Contract

1.4 Measurement

2. Term

3. Placing of Orders and effect of the Specifications

3.1 Quotes

3.2 Placing of Orders

3.3 Form and Content of Orders

3.4 Obligations of the Contractor

3.5 Terms and conditions of an Order and Order of Precedence

3.6 Specifications applicable to an Order

3.7 Effect of the Specifications

3.8 Panel arrangement - Council not bound to order from the Contractor

3.9 Refreshing of the panel arrangement 

4. Provision of the Services 

4.1 General Conditions in relation to the provision of Services

4.2 Compliance with Legislative Requirements

4.3 Skill of Contractor's Staff

4.4 Responsibility for Contractor's Staff

4.5 Acceptance

4.6 Specified Personnel

4.7 Reports 

4.8 Performance Reviews

4.9 Conflict of Interest

4.10 Extensions of Time

4.11 Quality Assurance System 

4.12 Deliverables and Documentation

4.13 Personal Information

4.14 Privacy 

5. Variation to the Specifications or Services 

6. Access to Council premises and system 

7. Price and payment

7.1 Contract Prices

7.2 Invoices

7.3 Disputed Services

7.4 Goods and Services Tax and other taxes

7.5 Recovery of Amounts due to Council

8. Negotiation of employment and agency 

9. Confidentiality and non-disclosure 

9.1 General Obligations

9.2 Permitted Use and Disclosure

9.3 Obligation to Disclose

9.4 Ownership and Return of the Confidential Information

9.5 Survival of Confidentiality Obligations

10. Intellectual Property Rights 

11. Use of Council logo and trademarks

12. Liability for breach

13. Insurance 

14. Disputes 

15. Termination 

15.1 Termination by the Council without Notice

15.2 Termination for Default

15.3 Contractor's Obligations upon receipt of Termination Notice

15.4 Effect of Termination

15.5 Council's liability upon Termination

15.6 Council's rights upon Breach

15.7 Suspension of Services

15.8 Force Majeure

16. Contract Management and notices 

16.1 Council's Contract Authority

16.2 Notices

17. General 

17.1 Entire Agreement and Variation

17.2 Waiver

17.3 Assignment and Sub-contracting

17.4 Severability

17.5 Rights and Remedies

17.6 Applicable Law

1. Interpretation of Contract 

1.1 Definitions

In this Contract and each Order, except where the context otherwise requires:

(a) "Additional Period" means the period(s) (if any) specified in clause 4.1(d) of the Contract Particulars; 

(b) "Authorised Persons" means persons who are authorised by the Council's Contract Authority pursuant to clause 3.3;

(c) "Business Day" means Monday to Friday inclusive but excluding days which are public holidays in Brisbane;

(d) "Claim" means any:

(i) costs, losses, damages or any liability of any kind directly or indirectly suffered or incurred by the Council or its employees, agents, contractors or sub-contractors; and/or

(ii) any claim, demand, action, suit or proceeding that may be made or brought by any person against the Council, its employees, agents, contractors or sub-contractors;

(e) "Commencement Date" means the date specified in clause 4.1(d) of the Contract Particulars;

(f) "Confidential Information" means any or all Council Material irrespective of whether such information has been deemed or designated as confidential (or not) by the Council and, without limiting the generality of the foregoing, includes all of the Deliverables and all Documentation BUT DOES NOT include any information which the Contractor can establish was either in the possession of the Contractor or was independently developed or acquired by the Contractor:

(i) prior to the Contractor's engagement by the Council under an Order; and

(ii) which was disclosed by the Contractor to the Council prior to the commencement of work under any such Order;

(g) “Contract Particulars” means the particulars in the Instrument of Agreement which are to be read in conjunction with these Terms and Conditions;  

(h) "Contract Price" means in relation to the prices, rates, charges and expenses for the provision of the Services under an Order - such prices, rates, charges and expenses which are calculated in accordance with clause 7;

(i) “Contractor” means the person or entity specified in clause 4.1(b) of the Contract Particulars;

(j) "Contractor's GST Liability" means the GST the Contractor is required by the GST Laws to pay or remit in relation to the supply of the Services (including Disputed Services) to the Council under this Contract or any Order;

(k) "Contractor's Material" means the material, methodology, documents, models or other material or information which is specified in an Order;

(l) “Contractor’s Representative” means the person authorised by the Contractor to administer this contract on the Contractor’s behalf;  

(m) "Contractor's Staff" means each and every employee, agent, contractor or sub-contractor of the Contractor (including all Specified Personnel) who is used by the Contractor to supply, provide or deliver the Services;

(n) “Council” means the Brisbane City Council, a body corporate pursuant to the City of Brisbane Act 2010 and whose principal offices are situated at 266 George Street, Brisbane 4000;

(o) "Council Material" means all and any information (whether oral or in any Material Form) which is the property of the Council and which:

(i) the Council discloses or makes available to the Contractor in relation to the provision of the Services; and/or

(ii) comes into the possession of, or to the attention of, the Contractor as a result of or in connection with the provision or delivery of the Services;

(p) "Council Premises" means any buildings, land, structural assets and any other facility which is owned, occupied or controlled by or on behalf of the Council and includes all locations or sites at which the Services are to be supplied, delivered or provided pursuant to this Contract and any Order;

(q) "Council's Contract Authority" means the person who from time to time occupies or acts in the position specified in clause 4.1(a) of the Contract Particulars and who is authorised to administer this Contract pursuant to clause 16.1;

(r) "Deliverable" means each and every outcome or deliverable of the Services (including all Documentation) which the Contractor is required to produce or contribute to as part of the provision of the Services under this Contract and/or an Order and which are more particularly described in the Specifications;

(s) "Details" means in relation to an Order, the details in relation to such matters as is determined from time to time pursuant to clause 3.3, and in the absence of such determination, shall be the details to be included in that Order in relation to the following matters:

(i) type of Services to be provided under the Order;

(ii) the Specifications pursuant to clause 3.6;

(iii) time period or times for the supply, provision or delivery of the Services;

(iv) the place at which the Services are to be supplied, provided or delivered; and

(v) the Contract Price for the provision of the Services under that Order;

(t) "Disputed Services" is as defined in clause 7.3;

(u) "Documentation" means all and any document, record, system, program or other material in any Material Form which the Contractor is required by the Specifications, this Contract and/or any Order to produce or contribute to as a result of the provision of the Services;

(v) "Expiry Date" means the date specified in clause 4.1(d) of the Contract Particulars;

(w) "GST" means the tax on the provision or supply of goods and services (or similar tax) imposed under the GST Laws;

(x) "GST Laws" means the GST law (as defined by A New Tax System (Goods and Services Tax) Act 1999 of the Commonwealth) together with all associated legislation and any additional or substituted legislation:

(i) providing for any value added tax, consumption tax, retail sales tax or other goods or services tax; or

(ii) dealing with price exploitation and excessive profit taking prohibited by such laws;

(y) "Instrument of Agreement" means the document titled ‘Instrument of Agreement’ to which these Terms and Conditions are attached;

(z) "Intellectual Property Rights" means all forms of patent, copyright, trade mark, trade name, trade secret, know-how, discovery, invention, secret process, design, improvement in procedure, innovation and any rights to register or claim any type of intellectual property right (irrespective of whether created before, on or after the date of an Order);

(aa) "Legislative Requirements" means all laws, local laws, by-laws, licences, industrial awards, permits and all other lawful requirements that from time to time are applicable to the proper provision of the Services by the Contractor or the Contractor's Staff (including, but not limited to, the Environment Protection Act 1994 (Qld) and the Work Health and Safety Act 2011 (Qld);

(ab) "Material Form" means any form in which information may be written, embodied, stored and/or reproduced including (without limiting the generality of the foregoing) electronic means (including encryption and encoding) or any handwritten form (including notes and drafts of such material);

(ac) "Maximum Term" means the period specified in clause 4.1(d) of the Contract Particulars;

(ad) "Offer Period" means the period specified in a Quote as the period during which the Quote is open for acceptance by the Council;

(ae) "Order" means any order placed by the Council in accordance with clause 3 and includes any Variation to that Order;

(af) “Permitted Disclaimer” is as defined in clause 4.12(c);

(ag) "Quality Assurance System" means the Contractor's system (as specified in clause 4.1(f) of the Contract Particulars) which establishes the qualities and performance of the Services (including without limiting the generality of this term, all quality manuals, plans and all other quality documentation such as inspection and test plans, management structures and responsibility statements, techniques for identification and management of non-conforming Services or Disputed Services, audit and other critical issues relating to quality assurance); 

(ah) "Quote" means a quote sought and provided in accordance with clause 3.1;

(ai) "Renewal Date" means the date(s) determined by clause 4.1(d) of the Contract Particulars; 

(aj) "Services" means in relation to any Services ordered under an Order, such Services set out in Schedule C:

(i) for which a Quote may be sought from time to time by the Council; and/or 

(ii) which are ordered from time to time pursuant to an Order;

(iii) including any Deliverables or Documentation required to be created, provided or produced (either in whole or in part) by the Contractor as part of the provision of the Services and any Variation to such Services;

(ak) "Specification" means the Specifications for the provision of the Services by the Contractor under an Order and which are determined pursuant to clause 3.6;

(al) "Specified Personnel" or "Specified Person" means each and every person who is specified in an Order as the person(s) to provide the Services under that Order;

(am) "Term" means: 

(i) in relation to this Contract, the period determined by clause 2 and clause 4.1(d) of the Contract Particulars; and 

(ii) in relation to an Order, means the time period specified in the Order for the supply, provision or delivery of the Services;

(an) “Terms and Conditions” means the terms and conditions in this Schedule A;

(ao) "Variation" is as defined by clause 5.

1.2 Interpretation

(a) Unless the context otherwise requires, the singular includes the plural and vice versa. The clause headings of this Contract (or any Order) shall not in any way affect their interpretation. Any one gender includes all genders.

(b) All references to "dollars" and "$" are to Australian dollars.

(c) All references to "Contractor" shall also include the Contractor's successors and assigns and all references to "Council" shall also include the Council's successors and assigns.

(d) References to a "document" includes but is not limited to, any drawing, specification, material, record or any other means in which information can be stored or reproduced.

(e) All references to any information or material in an Order includes all information or material that is expressly incorporated in that Order and/or referred to by that Order and/or attached to that Order.

1.3 Language of Contract

All information delivered as part of the Services supplied under this Contract and any Order shall be written in English.  Where any such Documentation is a translation into English, such translation shall be accurate and as is agreed by the Council.

1.4 Measurement

Measurements of physical quantity shall be in Australian legal units of measurement as prescribed under the National Measurement Act 1960, or if any of the Services are imported and do not conform to such legal units, such other unit of measurement as is agreed by the Council.

2. Term

2.1 Where the Term has no Additional Period, this Contract shall commence on the Commencement Date and shall expire on the Expiry Date unless terminated earlier in accordance with this Contract.

2.2 Where the Term has an Additional Period:

(a) The Term of this Contract shall commence on the Commencement Date and shall expire on the Expiry Date unless the Term is extended pursuant to clause 2.2 or is terminated in accordance with this Contract.

(b) From and including a Renewal Date, the Term of this Contract can be extended for an Additional Period PROVIDED THAT:

(i) at least one (1) month before the relevant Renewal Date, both parties have agreed to such extension by written notice or agreement;

(ii) any such extension shall be on the same terms and conditions of this Contract (including this clause 2); and

(iii) nothing in this clause shall enable this Contract to be extended beyond the Maximum Term.

3. Placing of Orders and effect of the Specifications

3.1 Quotes

(a) If the Council requires the provision of any Services under an Order, it shall seek a quote for the provision of the Services from the Contractor by forwarding to the Contractor a document in the format contained in Schedule D (or such other format as the Council's Contract Authority may, from time to time, approve) seeking a quote from the Contractor.  

(b) The Council shall complete the information required by Schedule D (or such other format as the Council's Contract Authority may, from time to time, approve) including providing a scope of work for the Services.  Such scope of work shall also clearly specify the Deliverables to be provided as part of the provision of the Services.  

(c) In its request for quote, the Council may nominate that its standard conditions of quote or standard conditions of tender apply to the quote process. Where the Council has nominated conditions of quote/tender: 

(i) The conditions of quote/tender are to be found on the Council’s website  (http://www.brisbane.qld.gov.au/about-council/governance-strategy/economic-development/brisbane-business/business-opportunities/selling-to-council/how-council-buys/terms-and-conditions/index.htm).

(ii) by submitting a Quote, the Contractor agrees to those conditions of quote/tender.

(iii) For the purposes of those conditions of quote/tender:

A. references to “You” or "Tenderer" and "Tender" are to be read as references to the Contractor and the Contractor’s Quote; 

B. references to "Tender Deliverable Attachments" or “Tender Schedules”, means the information requested by the Council in its Schedule D request for quote form (or such other form as the Council's Contract Authority may, from time to time, approve) and any additional information requested via Council's Supplier Portal.

C. whether ‘Part Offers’ will be considered is as nominated by the Council in its Schedule D request for quote;

D. ‘Joint Offers’ are not permitted;

E. a ‘Statement of Non-Compliance’ is not to be submitted in relation to the terms and conditions of contract, the terms and conditions are agreed in this Contract. A ‘Statement of Non-Compliance’ may be submitted in relation to the brief (including the Specifications/Deliverables) issued with the Council’s request for quote; and  

F. the Evaluation criteria referred to in the conditions of tender, include but are not limited to those criteria (if any) nominated in the Council’s request for quote.     

(d) If the Contractor chooses to provide a Quote, it shall then complete the Quote in the format contained in Schedule D (or such other format as the Council's Contract Authority may, from time to time, approve) and otherwise in accordance with this clause and then forward the Quote to the Council's Contract Authority.

(e) In preparing the Quote, the Contractor shall make such inquiries and examine such information as it considers necessary to fully inform and satisfy itself as to:

(i) the nature, scope, extent and degree of difficulty of the tasks to be performed by it in order to deliver the Services and the Deliverables in accordance with the Council's requirements;

(ii) its ability to provide the Services and provide the Deliverables to the standards and within the time frames required by the Council; and

(iii) the availability of suitably qualified personnel and other facilities, equipment, information, data and material which it requires in order to undertake the Services as required by the Council.

(f) The Contractor shall provide the Council with sufficient details to enable the Council to assess the Quote and if necessary, prepare an Order.  Such a Quote shall, during the Offer Period, constitute a standing offer to the Council.  If the Quote does not specify an Offer Period, the Quote shall constitute a standing offer to the Council for a period of 3 months as and from the date of the Quote.

(g) During the preparation, evaluation and negotiation (if any) of the Quote, the Contractor must not: 

(i) collude with any other panel participant(s); 

(ii) engage in any form of bid-rigging; or 

(iii) engage in any other anti-competitive conduct prohibited under the Fair Trading (Australian Consumer Law) Amendment Act 2010 (Qld) or other Legislative Requirement.

(h) Notwithstanding any other provision in this Contract, if the Contractor is requested to provide the Council with a Quote, the Contractor shall use its best endeavours to provide a Quote and if it is not able to do so, shall provide the Council's Contract Authority with a written reasonable explanation as to the circumstances which prevent the Contractor from providing a Quote and do so within fourteen (14) days of the date on which Quotes are to be submitted to Council.

3.2 Placing of Orders

(a) The Council will record the Details of the Order in the form provided in Schedule E (or such other form as determined pursuant to clause 3.3).

(b) The Council may request the Contractor to sign the draft Order to formalise its offer to Council. The Contractor signing the draft Order is not to be construed as any acceptance of the offer by Council. If the Council wishes to accept the Quote made by the Contractor pursuant to clause 3.1, the Council shall sign the completed Order.

(c) No legal or equitable obligation shall arise between the Council and the Contractor unless and until an Order in the form provided in Schedule E (or such other form as agreed pursuant to clause 3.3) is signed by the Contractor and by the Council.

3.3 Form and Content of Orders

(a) The Council's Contract Authority may, from time to time during the Term, determine the:

(i) form of an Order, the matters to be addressed by the Details and manner in which such Orders can be placed by the Council with the Contractor under this Contract; and

(ii) persons who are authorised to place such Orders with the Contractor ("Authorised Persons").

(b) Any determination in relation to the matters referred to in paragraph (a) shall be made following consultation with the Contractor. Any such determination in relation to the matters referred to in paragraphs (a) and (b) shall have force and effect from the date the Council's Contract Authority provides the Contractor with written notification of the Council's Contract Authority's determination.

3.4 Obligations of the Contractor

(a) Where an Order is placed with the Contractor, the Contractor shall provide the Services in accordance with the terms and conditions of that Order.

(b) The Contractor shall not provide any Services where it receives an Order that is placed by a person who is not an Authorised Person.  If the Contractor does so, the Council is not under any obligation (whether legal or equitable) to pay for such Services.

3.5 Terms and conditions of an Order and Order of Precedence

Each Order placed under this Contract will constitute a separate contract between the Council and the Contractor and the terms and conditions of each such Order shall be:

(a) the same as the conditions of this Contract (except clause 2);

(b) the Details and other provisions set out in the Order;

(c) the Specifications; and

(d) any other document attached to or referenced by the Order;

and in the event of any conflict or inconsistency between any of the above provisions, then the above descending order of precedence applies to the extent of the conflict or inconsistency.

3.6 Specifications applicable to an Order

In respect of any Services ordered under an Order, the Specifications applicable to those Services shall be:

(a) the description (if any) of the qualities and other requirements as contained in Schedule C in relation to those Services; and

(b) such other additional or substituted requirements as the parties agree will be the Specifications as agreed in that Order.

3.7 Effect of the Specifications

Where the Specifications:

(a) require the Contractor to perform its obligations under this Contract and/or any Order in any particular manner - those requirements of the Specifications shall be deemed to be contractual obligations of the Contractor under that Order and this Contract; and

(b) provide the Council with any obligation, right or entitlement in respect of the provision of the Services by the Contractor under this Contract and/or any Order - those provisions of the Specifications shall be deemed to be contractual obligations, rights or entitlements of the Council under that Order and this Contract;

provided always that in accordance with clause 3.5, where there is any conflict or inconsistency between the requirements of the Specifications and the provisions of this Contract, then the provisions of this Contract shall apply to the extent of the conflict or inconsistency.

3.8 Panel Arrangement - Council not bound to order from the Contractor

(a) This Contract is part of a panel arrangement established by the Council whereby a number of panel participants (such as the Contractor) have signed contracts similar to this Contract to provide the Council with such Services as the Council may from time to time require and obtain through the placement of an order with a panel participant (including the Contractor).  

(b) It is a condition of this Contract (and each Order) that the Council:

(i) is not providing any guarantee, promise or undertaking (whether legal or equitable) that it will acquire any Services from the Contractor during the Term of this Contract; and

(ii) may at any time place an order for the provision of Services from:

A. another panel participant; or

B. any third party where either: 

· the Council is of the opinion that there are extenuating circumstances which justify the use of a third party for the Services in question;

· the Council decides to publicly tender the Services in question; or 

· an Order has been placed with a panel participant and the Council is exercising its rights pursuant to clause 15 of this Contract or that Order.

3.9 Refreshing of the panel arrangement 

(a) At any time during the Term of this panel arrangement (but not more than once in any 12 month period), Council may add further panel participants to this panel arrangement:

(i) where Council is of the opinion that it is in the public interest to do so; or

(ii) by public tender.

(b) If Council decides to add further panel participants, existing panel participants may be given the opportunity to provide lower Contract Prices than those which apply at the time of the addition of the further panel participants.   

4. Provision of the Services 

4.1 General Conditions in relation to the provision of Services

It is a condition of this Contract and each Order for Services that the Contractor shall:

(a) supply, provide and deliver the Services:

(i) in accordance with the Specifications and the terms and conditions of that Order;

(ii) in all other respects - promptly and with the skill, care and diligence that could reasonably be expected of a competent professional in the applicable field, engaged to provide the Services; and 

(iii) in a manner that ensures the Contractor and the Contractor's Staff at all times, conduct themselves with a high level of decorum and present themselves in a manner not to offend reasonable members of the public;

(iv) by the completion date specified in the Order, subject to clause 4.10;

and do all things necessary to fulfil its obligations under that Order and this Contract;

(b) consult and meet with the Council's Contract Authority as frequently as specified in the Specifications and/or the Order or, if no such requirement exists in the Specifications or the Order, at such times as determined from time to time by the Council's Contract Authority;

(c) in providing the Services and delivering/preparing the Deliverables for the Council, make such inquiries and examine such information as a reasonable contractor providing the Services as required by this Contract and any Order would consider necessary to fully inform and satisfy itself as to:

(i) the nature, scope, extent and degree of difficulty of the tasks to be performed by it in order to deliver the Services and the Deliverables in accordance with this Contract or any Order;

(ii) its ability to provide the Services and the Deliverables to the standards and within the time frames required by this Contract and any Order;

(iii) the availability of suitably qualified personnel and other facilities, equipment, information, data and material which it requires in order to undertake the Services in accordance with this Contract and any Order; and

(iv) the Council's requirements for the Services and how those Services are to assist the Council in accordance with any purposes specified in that Order.  Further, and without limiting the generality of the foregoing, the Contractor acknowledges and agrees that:

A. it is being engaged by the Council because it is an expert in the field to which the Services relate and as such, also acknowledges and agrees that the Council will be relying on the advice and/or recommendations and/or the Deliverables provided by the Contractor; and

B. in providing the Services and the Deliverables, it will make such active and due enquiries of the Council as is reasonably necessary to obtain sufficient information from the Council to enable the Contractor to provide the Services as required by that Order;

(d) promptly inform the Council in writing if any information or any document provided or caused to be provided by the Council to the Contractor is found to:

(i) be inadequate to enable the Contractor to properly provide the Services; or

(ii) contain such material inaccuracies that the Contractor is unable to properly provide the Services;

(e) ensure that the Services are provided and the Deliverables are delivered in accordance with the timetable or time frames specified in the Order provided that any delays or other departures from such timetable or time frames shall only be permitted with the prior written approval of the Council;

(f) at all times keep and maintain accurate records of the time spent in the provision of the Services.  Where required by the Council to verify the fees and expenses invoiced by the Contractor, the Contractor shall provide the Council with free access to such records and allow the Council to take copies of such records free of charge; and

(g) not do or permit to be done (whether by deliberate act or omission or by negligence) any act or omission which may jeopardise the rights of the Council in relation to the provision of the Services or conflict with or restrict the Contractor in the provision of the Services as required by this Contract and any Order.

4.2 Compliance with Legislative Requirements

(a) At all times during the Term of this Contract and each Order, the Contractor shall comply with all Legislative Requirements.

(b) If any Legislative Requirement changes after the Commencement Date and such changes:

(i) could not have been anticipated by a competent contractor; and

(ii) necessitates any increases or decreases in the Contract Prices or any change to the Services;

the Contractor shall notify the Council's Contract Authority immediately in writing. The difference in the Contract Prices shall be reasonably assessed by the Council and added to or deducted from the Contract Prices.  In all other respects, the Contractor shall bear the cost of complying with any such changes to the Legislative Requirements.

4.3 Skill of Contractor's Staff

The Contractor shall only employ, engage or subcontract such persons:

(a) who have such skills and experience required to provide the Services in accordance with this Contract and any Order;

(b) who hold all necessary licences, permits, authorisations, certificates and accreditations as required by law in order to provide the Services; and

(c) whose standards of experience, workmanship and behaviour are entirely suitable for the provision and/or performance of the Services and the requirements of this Contract and any Order.

4.4 Responsibility for Contractor's Staff

(a) At all times during the Term of this Contract and any Order for Services, the Contractor shall remain fully responsible for the provision of such Services irrespective of whether those Services are provided by the Contractor's Staff and shall ensure that these persons fully comply with the Contractor's obligations under this Contract and that Order.

(b) Where the Council's Contract Authority is of the opinion that a member of the Contractor's Staff repeatedly or persistently fails to meet the requirements of this Contract or any Order, the Council's Contract Authority may request the removal of that person. Upon receipt of this request, the Contractor shall immediately remove that person at no cost to the Council.  The Contractor shall then replace such person with a suitably qualified person and do so at no cost to the Council either in terms of extension of time or any other additional costs or charges.

4.5 Acceptance

The Contractor acknowledges and agrees that any delivery, receipt of, review of or the giving of any direction by the Council in respect of any Services ordered under an Order does not:

(a) derogate from or lessen the Contractor's liability to the Council for failure to fully comply with the requirements of this Contract or that Order (including, but not limited to, failure of any item of Services to meet the requirements of the Specifications);

(b) constitute acceptance by the Council that the Services meet the requirements of this Contract or that Order; or

(c) constitute either a waiver of the Contractor's obligations under this Contract (or that Order) or certification that the Contractor has properly fulfilled its obligations to the Council or operate as any other form of estoppel or restriction of the Council's rights under this Contract (or under that Order) or at law.

4.6 Specified Personnel

The Contractor agrees that in relation to each Order:

(a) the Services shall be performed personally by the Specified Personnel specified in that Order and the services of other members of the Contractor's Staff shall be solely used to support the Contractor and those Specified Personnel in their provision of the Services (including the creation and delivery of the Deliverables);

(b) the Specified Personnel specified in that Order shall complete such tasks as are specified against their name in that Order (if at all) and such other tasks as agreed to between the parties;

(c) it shall not delegate the delivery or performance of any of the Services and/or the Deliverables to any person other than a Specified Personnel without first obtaining the Council's written approval;

(d) if either:

(i) the Contractor advised the Council that any of the Specified Personnel specified in that Order is unavailable to provide and/or complete the Services as required by that Order for any reason (including illness or resignation); or

(ii) the Council, in its sole and absolute discretion, forms the opinion that any of the Specified Personnel specified in that Order either does not have the capacity to undertake any of the tasks which he or she is to perform or does not maintain the standard of work (or is responsible for any disruption in the work being undertaken) specified or required in respect of the provision of the Services under that Order;

then the Contractor or the Council (as the case may be) may notify the other accordingly.  The Contractor shall then ensure that:

(iii) the relevant Specified Personnel is substituted with another suitably qualified and experienced person who is also acceptable to the Council; and

(iv) such substitution is undertaken at the earliest opportunity and without further delay to the delivery of the Services and the Deliverables in question and further, at no additional cost to the Council;

(e) any requirement to replace any of the Specified Personnel pursuant to this sub-clause shall not constitute an act or event that is beyond the reasonable control of the Contractor in meeting the requirements of this Contract and that Order;

(f) if the Contractor is unable to provide a replacement for the Specified Personnel in accordance with this clause 4.6 the Council shall be able to terminate this Contract and/or the Order in question; and

(g) if, for any reason, a Specified Person elects to take any form of leave during the Term of the Order and such leave will delay the provision of the Services the Contractor shall ensure that the Council's Contract Authority is advised as soon as possible of the absence of the Specified Person and the expected duration of the absence and further, shall provide sufficient evidence certifying the unavailability of the Specified Person.

4.7 Reports 

The Contractor shall prepare and submit monthly reports to the Council's Contract Authority, detailing such matters and submitted within such time periods as required from time to time by the Council's Contract Authority and further, shall do so at no additional charge, price or fee to the Council.

4.8 Performance Reviews

During the Term of this Contract, the Council shall undertake reviews to assess the Contractor's performance in relation to the Orders placed and/or completed by the Contractor. These reviews shall be based on such criteria as the Council from time to time deems appropriate including:

(a) customer satisfaction (derived from periodic surveys of administrative and business units within the Council);

(b) satisfactory administration of this Contract and each of the Orders placed under this Contract.  This will be based on the assessment by the Council as to the timeliness and accuracy of invoices as well as response to administrative requirements;

(c) the quality and volume of the Services provided under any Order;

(d) compliance with the terms and conditions of this Contract and any Order; and

(e) compliance with Legislative Requirements.

4.9 Conflict of Interest

It is a condition of this Contract and each Order that the Contractor:

(a) shall, prior to the Commencement Date, disclose to the Council all past, current and anticipated interests of the Contractor (and its Related Corporations) which may conflict with or restrict the Contractor performing or delivering the Services to the Council under any Order; and

(b) shall not engage in any activity or obtain any interest during the Term of an Order which is likely to conflict with or restrict the Contractor in providing the Services ordered to the Council and shall immediately disclose any such activity or interest to the Council's Contract Authority.

4.10 Extensions of Time

(a) Where the Contractor is of the reasonable opinion that:

(i) there is likely to be a significant delay in the Contractor performing or discharging its obligations under an Order in respect of all or some of the Services ordered and such delay is largely due to a cause beyond the reasonable control of the Contractor (save and except a cause arising out of any act or omission on the part of the Specified Personnel or any of the Contractor's Staff or their employees or agents); and

(ii) the cause justifies an extension of the time specified in that Order to perform the Service;

the Contractor shall:

(iii) as soon as possible after the Contractor has formed that opinion, provide the Council's Contract Authority with written notification of that opinion together with a comprehensive description of the facts and circumstances which the Contractor considers will give rise to such a delay; and

(iv) immediately after the circumstances causing the delay have ceased, notify the Council's Contract Authority in writing of the period of delay so caused, give details of the likely effect on the Contract and request an extension of time which the Contractor considers reasonable in all the circumstances.

(b) The Council's Contract Authority shall give reasonable consideration to the Contractor's request and shall, as soon as possible after receiving a notice under paragraph 4.10(a)(iii), notify the Contractor of its decision.

(c) Notwithstanding that the Contractor has not given notice under subclause 4.10(a), where the Council's Contract Authority considers that a delay has arisen, in whole or in part, because of an act or omission on the part of the Council or its employees or agents then the Council's Contract Authority may, by notice in writing to the Contractor, extend the time for performance of the relevant obligation of the Contractor by nominating in the notice a date for such performance and the date so specified shall, for the purposes of the Order in question, be the date for performance of that obligation.

(d) Failure by the Council's Contract Authority to grant a reasonable extension of time, or unreasonable delay by the Council's Contract Authority in granting an extension of time shall (notwithstanding any right of the Contractor to damages) not cause the date for the performance of the Service to be set at large.

4.11 Quality Assurance System 
If a Quality Assurance System ("QAS") has been specified in clause 4.1(f) of the Contract Particulars:

(a) The Contractor shall ensure that at all times during the Term of this Contract and any Order, it uses the QAS as an aid to achieving compliance with its obligations under this Contract and any such Order and to document such compliance.  The Contractor acknowledges and agrees that its compliance with its QAS shall not release or discharge it from compliance with its obligations under this Contract or any Order.

(b) To enable the Council to monitor the Contractor's compliance with its obligations under this Contract or any Order, the Contractor shall at all times during the Term, allow the Council reasonable access to the Contractor's QAS as used by the Contractor (including the Contractor's Staff) in the provision of the Services.

4.12 Deliverables and Documentation

In delivering, creating and finalising any Deliverables and/or Documentation under an Order:

(a) Statements attached to Deliverables

If the Contractor includes in the Deliverable and/or Documentation any statement which includes any: 

(i) claim to ownership of intellectual property; 

(ii) restriction on the Council’s use of the Deliverable; or

(iii) disclaimer, Permitted Disclaimers or qualification,

(“Statements”), the Contractor acknowledges and agrees that: 

(iv) the Order shall take precedence to the extent of any conflict or inconsistency between the Order and the Statements; and

(v) the Statements are not to be construed as limiting, restricting or diminishing the Contractor’s liability to the Council under this Contract and/or any Order.

(b) Restrictions on Council's use of Deliverables and/or Documentation

Notwithstanding any other provision of this Contract or any Order in relation to Intellectual Property Rights, unless expressly agreed: 

(i) in writing with the either the Council's Chief Legal Counsel or Council's Chief Procurement Officer (or their respective delegates/authorised officers) before the Order in question is agreed between the parties; and 

(ii) in the Order form (as provided in Schedule E or determined pursuant to clause 3.3),

the Council may provide the Deliverable to any third party/parties without the consent of the Contractor.

(c) Disclaimers 

(i) The Contractor is not permitted to use disclaimers or other forms of qualification or reservation (other than any Permitted Disclaimer) unless the exact nature and wording of such limitation or restriction is expressly agreed in writing with the either the Council's Chief Legal Counsel or Council's Chief Procurement Officer (or their respective delegates/authorised officers) and included in the Order agreed between the parties. 

(ii) For the Purposes of clause 4.12(c), “Permitted Disclaimer” means any disclaimer(s) which: 

A. articulates factual limitations or qualifications on the content or preparation of the Deliverable, for example, that a specific conclusion/finding detailed in the Deliverable is subject to a stated assumption or based on stated information which has not been verified by the Contractor;

B. purports to limit use of the Deliverable to the use(s) contemplated by the Order agreed  between the Council and the Contractor; or

C. applies only to any third party that receives a copy of the Deliverable and: disclaims the Contractor’s responsibility to that third party for that third party’s reliance on the Deliverable (unless the Contractor has consented in writing to that reliance).

4.13 Personal Information

If at any time during the Term of this Contract or any Order, the Contractor collects or has access to Personal Information in order to provide the Services, the Contractor must:

(a) fully comply with Parts 1 and 3 of Chapter 2 of the Information Privacy Act 2009 (Qld) ("the Act") as if references to "agency" in those Parts of the Act were references to the Contractor;

(b) not use any Personal Information other than for the purposes of providing the Services unless otherwise required or authorised by law;

(c) not disclose Personal Information without the prior written consent of the Council's Contract Authority unless required or authorised by law;

(d) not transfer Personal Information outside of Australia without the prior written consent of the Council's Contract Authority;

(e) ensure that access to Personal Information is restricted to those of the Contractor's Staff who require access in order to perform their duties;

(f) ensure that the members of the Contractor's Staff who have access to Personal Information comply with the obligations imposed on the Contractor under this clause;

(g) fully co-operate with the Council to enable the Council to respond to applications for access to or amendment of a document containing an individual's Personal Information and to privacy complaints;

(h) comply with such other privacy and security measures in relation to Personal Information as the Council reasonably advises the Contractor from time to time

(i) if requested by the Council's Contract Authority, obtain from those members of the Contractor's Staff, an executed deed of privacy in a form acceptable to the Council; and

(j) immediately notify the Council on becoming aware of any breach of this clause 4.13.

For the purposes of this clause, the term "Personal Information" has the meaning given in the Information Privacy Act 2009 (Qld) and, where the context requires, means Personal Information in connection with this Contract and any Order.

4.14 Privacy 

The Contractor must comply with: 

(a) the Australian Privacy Principles set out in the Privacy Amendment (Enhancing Privacy Protection) Act 2012 (Cth); and 

(b) the Privacy Act 1988 (Cth).

5. Variation to the Specifications or Services 

5.1 Prior to an Order being properly completed by the Contractor, the Council may seek to vary the Order in any manner (such as, but not limited to, variations to the Specifications, delivery times, the quantity of the Services ordered under that Order) by the provision of written notice to the Contractor ("the Variation").

5.2 As soon as practicable after receipt of any such Variation referred to in clause 5.1, the Contractor shall notify the Council whether it agrees to the variations proposed by the Council and if so, shall also provide the Council with an estimate of:

(a) any additional cost to the agreed Contract Prices that will occur as a result of the Variation.  If directed by the Council, the Contractor shall provide a detailed quotation for the Variation together with evidence of such costs; and

(b) the effect such Variation will have on the provision and/or delivery of the Services under that Order.

5.3 The Variation shall not constitute a legally binding variation to that Order unless the parties have agreed in writing to such Variation (whether by formal instrument or by other written means).  In the absence of such written agreement, the Order (as unamended) shall remain binding on the parties. 

5.4 The prices applicable for any such Variation shall be determined in accordance with clause 7.1 or, if no rates are specified in Schedule B for Variations, at reasonable rates or prices (which shall include a reasonable amount for profit and overheads).

6. Access to Council premises and system 

6.1 The Contractor shall fully comply with (and ensure the Contractor's Staff fully comply with) all requirements or directions of the Council relating to:

(a) access to, behaviour on or access from any Council Premises (including, but not limited to, security and occupational health and safety requirements in relation to such premises); and

(b) where arranged and permitted by the Council - access to and use of the Council's computer systems, programs and/or any arrangement Council has in place to access the Internet.  Further, the Contractor shall advise the Council's Contract Authority of any such unauthorised access and/or use.

6.2 These requirements or directions shall be as provided from time to time in writing by the Council's Contract Authority to the Contractor.

7. Price and payment

7.1 Contract Prices

(a) The Contractor shall not, in respect of the provision of any Services under any Order (or any Variation), attempt or seek to impose a Contract Price that is calculated at a rate that exceeds the rates specified in Schedule B for that Service nor impose any costs, expenses or charges that are calculated other than in accordance with this clause 7. Where no rates are specified at Schedule B, the Contract Price applicable to an Order is the rate(s)/price specified in the Schedule E for that Order. 

(b) The Contract Prices in respect of any Services (or items which are used in the provision of that Services and which are charged separately) ordered under an Order or a Variation shall be:

(i) as determined in accordance with:

A. the prices and charges;

B. any additional fees and charges; and

C. any variation formulae or indices;

that are specified in Schedule B.  The parties further agree that the Contractor cannot charge the Council and the Council is under no obligation (whether legal or equitable) to pay any prices, charges, additional fees or charges or be subject to any variation formulae/indices that are not specified in Schedule B unless the Contractor has obtained the Council's written consent to such fees and done so prior to the Contractor providing the Services (or causing such Services to be provided) that would otherwise incur such additional fees or charges; and

(ii) such other prices and charges (including discounts) as agreed to between the Contractor and the Council;

whichever is the lesser and further, such prices and charges do not include any allowance for the payment of GST.  The payment of GST shall be pursuant to clauses 7.2(c) and 7.4.

(c) Where an Order contains or specifies a payment schedule for the payment of the Contract Prices, the Council shall pay the Contract Prices in accordance with that schedule provided that the Contractor has first complied with all of its obligations under that Order.

7.2 Invoices

(a) Notwithstanding any other provision of this Contract or any other provision of an Order, the Council shall pay all properly rendered invoices that:

(i) are submitted by or on behalf of the Contractor for the provision of the Services ordered under that Order; and

(ii) comply with the requirements of paragraph (b) of this sub-clause;

and shall do so in accordance with paragraph (c) of this sub-clause save and except where the Council's Contract Authority has certified pursuant to clause 7.3 that the provision of the Services (or part thereof) in question are Disputed Services.

(b) An invoice will not be deemed to have been properly rendered unless it:

(i) is sent to the address as detailed in clause 4.1(e) of the Contract Particulars, specifies the title of this Contract, the contract number of this Contract, the number (if any) of the Order in question (or any other number as the Council's Contract Authority may, from time to time, specify in writing to the Contractor as being required to be inserted on any invoice to which Orders relate), the name of the relevant business unit of Council placing the Order (if so disclosed in the Order) and the name and address of the Council's Contract Authority;

(ii) provides such details of the Contract Prices sought as the Council's Contract Authority may from time to time require (which may include the attachment of receipts, the number of hours involved and the amounts of GST (if any) that are applicable to the invoiced Services (or part thereof));

(iii) sufficient detail to enable the Council to assess progress against targets (if any) as required by that Order; and

(iv) where Services are charged on a time basis - records the number of hours and days spent by individual persons on the Services.  Such records must be verified by a competent officer of the Contractor;

and it is a tax invoice as may be required under the GST Laws to allow the Council to obtain an input tax credit in respect of any amount of GST payable by the Council for those Services and the invoice clearly specifies (in dollars) the amount of GST payable by Council under that invoice.  All such invoices must be invoiced in arrears and at such times as specified in the applicable Order.

(c) The Council shall pay the Contract Prices for all or part of the Services that are not Disputed Services (including the Contractor's GST Liability in relation to such Services) and do so within 30 days of receipt of a properly rendered invoice.  

7.3 Disputed Services

(a) If at any time before the delivery of a correctly rendered invoice for Services or within 21 days of receipt by the Council's Contract Authority of a properly rendered invoice, the Council's Contract Authority provides the Contractor with written advice indicating that all or part of the Services in question have not been satisfactorily provided or performed in accordance with this Contract and the Order to which those Services relate ("the Disputed Services"), then:

(i) the Contractor shall promptly re-deliver or re-perform any Services which are the subject of the Disputed Services until such time as the Council's Contract Authority is satisfied that they have been satisfactorily provided or performed in accordance with this Contract and the Order in question; and

(ii) the Council shall only be legally required to pay the Contract Prices for any Disputed Services (including the Contractor's GST Liability in relation to such Disputed Services) if the Council's Contract Authority is satisfied that the Disputed Services have been satisfactorily re-provided or re-performed to meet the requirements of this Contract and the Order in question. In such a case, payment shall be within 30 days of the Council's Contract Authority being satisfied with the re-delivery or re-performance of such Disputed Services. 

(b) If the Contractor fails to perform as required by clause 7.3(a), the Council shall be entitled to terminate this Contract and/or the Order in question pursuant to clause 15 and/or exercise its rights under clause 15.6 and other provisions of this Contract and the Order in question.

(c) The Contractor shall not be entitled to any interest or charge for extending credit or allowing time for the payment of the Contract Price (including the Contractor's GST Liability in relation to such Services) unless otherwise provided in the Contract or the Order in question.

7.4 Goods and Services Tax and other taxes

(a) Where the Council is legally obliged to pay an invoice in relation to the provision of the Services (including Disputed Services), the Contractor shall be also entitled to claim from the Council the amount of the Contractor's GST Liability for the Services to which the invoice relates provided that GST is applicable to those Services and the invoice is a properly rendered invoice that complies with the requirements of clause 7.2(b).

(b) Except as expressly provided by this clause:

(i) the Contractor shall have no other Claim arising from or in connection with any GST payable in respect of the Services;

(ii) no other provision of this Contract or any Order shall operate to provide for any adjustment of the Contract Prices or give rise to any other claim by the Contractor in connection with any GST payable in respect of the Services; and

(iii) where any payment by the Council under this Contract or any Order is determined by reference to costs, expenses, liability or damages incurred by the Contractor, the payment shall exclude any amount for which the Contractor is entitled to claim an input tax credit under the GST Laws.

(c) Where there are circumstances or events which, under the GST Laws, require the Council to deduct Pay As You Go withholding tax ("PAYG") from the Contract Prices otherwise payable to the Contractor, then the Council shall deduct PAYG from any such Contract Prices and shall not be liable to the Contractor, its staff, contractors, sub-contractors or assignees for doing so.

(d) In the event that:

(i) the provision of any Services or the payment of any moneys (or other form of consideration) under this Contract or any Order becomes a Taxable Supply under the GST Laws; and

(ii) the recipient of such Services or such moneys or other form of consideration is liable to pay GST in relation to that supply;

each party will do all things (including the provision of properly rendered tax invoices or other documentation) in such form and detail as may be necessary to enable or assist the other party to claim or verify any input tax credit, set off, rebate or refund in relation to the payment of that amount of GST.

(e) Unless otherwise required by law, the parties agree that the Council shall not be liable to compensate the Contractor in respect of any other taxes or charges levied in connection with either the provision of Services under this Contract or any Order or any payment by the Council pursuant to this Contract or any Order.

7.5 Recovery of Amounts due to Council

(a) The Council may set off against any amount owed by the Council to the Contractor:

(i) any sum payable under this Contract and/or any Order by Contractor to the Council;

(ii) any costs or expenses incurred by the Council as a result of or arising from any breach of this Contract and/or any Order by the Contractor or the Contractor's Staff; or

(iii) any costs or expenses incurred by the Council in obtaining the services of a third party pursuant to clause 15.6.

(b) Further, such amounts shall be a debt due and payable to the Council and may be recovered in any Court of competent jurisdiction.

8. Negotiation of employment and agency 

The Contractor:

8.1 shall not represent itself as being an employee or agent of the Council;

8.2 acknowledges and agrees that nothing in this Contract or any Order constitutes any relationship of employer and employee, principal or agent or partnership between the two parties or between the Council and any member of the Contractor's Staff (or the Contractor's assignees); and

8.3 agrees that it is solely liable for all remuneration, claims and other entitlements payable to the Contractor's Staff as well as complying with the requirements of the Taxation Administration Act (Cth) and the GST Laws.

9. Confidentiality and non-disclosure 

9.1 General Obligations

The Contractor must:

(a) not without the prior written consent of the Council directly or indirectly use, disclose, reproduce or publish any part of the Confidential Information in any Material Form whatsoever save and except for the sole purpose of providing the Services to the Council;

(b) treat and keep as strictly confidential all Confidential Information and not make, assist or permit any person (including any member of the Contractor's Staff) to make any unauthorised use, disclosure, reproduction or publication of the Confidential Information;

(c) comply with all instructions provided by the Council regarding the Confidential Information; and

(d) neither make any comment nor issue to any third person (including any sector of the media) any information or publication, document or article for publication concerning:

(i) this Contract;

(ii) the provision of the Services in general or by the Contractor; or

(iii) the actions or other behaviour of Council;

("Restricted Information") unless the prior written approval of the Council has been obtained (and in doing so, Council shall be entitled to place any conditions it deems appropriate in relation to the format and content of such disclosure).  Further, the Contractor shall refer to the Council all inquiries from third parties (and in particular, the media) in relation to any of the above matters.

9.2 Permitted Use and Disclosure

The Contractor may disclose the Confidential Information and/or the Restricted Information to any member of the Contractor's Staff on the condition that:

(a) any such disclosure is only to the extent necessary to enable the Contractor to perform the Services; and

(b) if requested by the Council, the Contractor shall ensure that any member of the Contractor's Staff involved in the provision of the Services executes an undertaking in favour of the Council on the terms and conditions contained in Schedule F of this Contract and provide the Council with a copy of such executed undertaking.

9.3 Obligation to Disclose

If the Contractor is required by law to:

(a) disclose any Confidential Information in its possession; or

(b) make any disclosure or statement to a third party in relation to any Restricted Information;

the Contractor shall:

(c) immediately (but prior to making such disclosure) notify the Council in writing of any such disclosure that it is obliged to make; and

(d) provide the Council with all assistance and co-operation which the Council reasonably requires in order to prevent or limit such disclosure.

9.4 Ownership and Return of the Confidential Information

(a) The Contractor shall either:

(i) upon demand being made by the Council; or

(ii) the time when the Services of the Contractor are no longer required;

(whichever is the earlier to occur) deliver to the Council (or with the Council's prior written consent, to the extent reasonably practicable, destroy or erase) all Material Forms of the Confidential Information in the possession, power or control of the Contractor or any of the Contractor's Staff and do so irrespective of whether those Material Forms were created by or on behalf of the Council or not.

(b) The return of the Material Forms of the Confidential Information under this clause does not release the Contractor from its obligations under this Contract or any Order.

(c) Despite clause 9.4(a), the Contractor:

(i) is not required to destroy or erase Material Forms of the Confidential Information made in the normal course of business and held on back-up servers; and

(ii) may retain a copy of the Confidential Information for legal/compliance purposes, 

on the condition that any Confidential Information retained by the Contractor is retained in accordance with subclauses 9.1, 9.2 and 9.3.  

9.5 Survival of Confidentiality Obligations

The obligations as to confidentiality and non-disclosure pursuant to this clause shall survive any expiry or termination of this Contract until such time as either:

(a) the Confidential Information or the Restricted Information is or becomes generally available in the public domain other than by reason (whether wholly or partially, directly or indirectly) of either a breach of this Contract or a breach of any other obligation of confidentiality or non-disclosure owed to the Council or any other person; or

(b) the Contractor is required by law to disclose such information; or

(c) such disclosure has been permitted in writing by the Council prior to such disclosure.

10. Intellectual Property Rights 

10.1 The parties acknowledge and agree that:

(a) with the exception of the Contractor's Material, all Intellectual Property Rights in any Confidential Information, Council Material, Deliverables and Documentation shall vest in the Council immediately upon creation and the Contractor shall do all things necessary to perfect the vesting of all such Intellectual Property Rights in the Council; and

(b) the Contractor does not have any Intellectual Property Rights in relation to the Confidential Information, Council Material, Deliverables and Documentation nor does the provision of the Services and/or the creation, preparation or delivery of any part of the Services (including any Deliverable or Documentation) vest any such right in the Contractor, any member of the Contractor's Staff or any third party.

(c) copyright in any documented Deliverable provided to the Council vests in the Council.    

10.2 The Contractor grants the Council a permanent, irrevocable, royalty free, non-exclusive licence (including the right to sub-licence) to use, produce, adapt or exploit the Intellectual Property Rights owned by the Contractor (such as the Contractor's Material) or any third party and which are associated with the Services provided that the Council does not on-sell or on-licence (whether for monetary consideration or not) such Intellectual Property Rights to third parties (excluding Related Corporations of the Council).  Notwithstanding Part VII of the Copyright Act 1968 (Cth), publication of any Deliverable in accordance with this licence shall not affect such ownership.

10.3 The Contractor warrants that the provision or supply of the Services to the Council (including the creation, preparation or delivery of the Deliverables or any Documentation), it is not infringing the Intellectual Property Rights of any third party.

10.4 The Contractor shall notify the Council in writing as soon as practicable of any Claim threatened or brought against the Contractor arising from an infringement or alleged infringement by the Contractor of the Intellectual Property Rights of any third party.

11. Use of Council logo and trademarks

The Contractor must not, without the prior written approval of the Council, display or use in any manner Council’s logo, branding, trademarks, coat of arms, Lord Mayor’s crest or other Council Intellectual Property Rights.

12. Liability for breach

The liability of each party for any breach of this Contract is as determined by the laws applying in the State of Queensland.

13. Insurance 

13.1 At all times during the Term of this Contract and each Order, the Contractor shall take out and maintain, with an insurance company approved by Council, insurance specified in clause 4.1(g) of the Contract Particulars.

13.2 Within five (5) Business Days of being requested in writing to do so, the Contractor shall produce the certificates of currency of insurance or such evidence of the currency of the insurance referred to in this clause as Council may require.

14. Disputes 

14.1 The parties agree to use their best endeavours to use mediation and negotiation to resolve any dispute or unresolved claim arising out of or relating to this Contract or any Order (including any breach or termination of this Contract or any such Order) ("the Dispute").

14.2 If a party believes there is a Dispute, it may give written notice to the other party detailing the nature of the Dispute.  If the Dispute is not resolved to the satisfaction of the parties within ten (10) Business Days of receipt of such notice, either party may request that the Dispute be referred to arbitration to be effected:

(a) by an arbitrator mutually agreed upon between the parties; or

(b) in default of such mutual agreement, by an arbitrator appointed by the Queensland Chapter Chairman of the Institute of Arbitrators and Mediators Australia.

In such a case, the Dispute shall be conducted in accordance with the Rules for the Conduct of Commercial Arbitration for the time being of the Institute of Arbitrators and Mediators Australia.  

14.3 The referral of the Dispute to arbitration (or any other form of dispute resolution), shall not prevent either party commencing court proceedings relating to the Dispute where the party seeks urgent interlocutory relief.

14.4 Notwithstanding the existence of a Dispute, each party shall continue to perform its obligations under this Contract and the Order in dispute.

14.5 The parties acknowledge and agree that nothing in this clause shall be construed as requiring the Council to seek to negotiate all disputes or unresolved claims in relation to any breach by the Contractor of its obligations under this Contract or any Order prior to or in order to any exercise of its rights under clause 15 or any other provision of this Contract or the Order in question. 

15. Termination 

15.1 Termination by the Council without Notice

(a) At any time during the Term of this Contract and/or any Order, the Council may terminate all or part of this Contract and/or that Order immediately and without prior notice to the Contractor if:

(i) the Contractor enters into any form of insolvency administration;

(ii) the Contractor (or any member of the Contractor's Staff) have breached any laws applicable to the provision of the Services or have infringed the intellectual property rights of any third party;

(iii) the Contractor has engaged in any conduct or practice that is detrimental or harmful to the good name, reputation or interests of the Council;

(iv) the Contractor has failed to perform as required by clause 7.3(a);

(v) the Contractor has failed to rectify a default within the time period specified in a Default Notice issued pursuant to clause 15.2;

(vi) the Contractor has breached any obligation imposed by clauses 4.13, 9 and/or 17.3; or

(vii) the Contractor is found to have offered or given any gratuity, bonus, discount or bribe of any sort to any member of the Brisbane City Council or any officer, employee or agent of the Council.

(b) Such termination shall be effected by the Council giving the Contractor a written notice terminating this Contract and/or that Order (a "Termination Notice") and specifying the date of termination ("the Termination Date").  Those parts of the Contract and/or that Order to which the Termination Notice relates shall terminate on the Termination Date.

15.2 Termination for Default

If a party is in default under this Contract and/or any Order on account of its failure to perform or observe any obligation or undertaking under this Contract and/or that Order ("the Defaulting Party"), the party not in default may give the Defaulting Party a written notice (a "Default Notice"):

(a) specifying which provision of this Contract and/or Order that has been breached; and

(b) requiring the Defaulting Party to rectify that default to the reasonable satisfaction of the other party within such period as specified in the written notice (which is to be not less than fourteen (14) days of the receipt of the notice by the Defaulting Party);

PROVIDING THAT a party shall not be entitled to exercise its rights and remedies under this clause if the default in question is wholly due to any event that either is beyond the reasonable control of the Defaulting Party or could not have been prevented by the Defaulting Party taking reasonable precautions.

15.3 Contractor's Obligations upon receipt of Termination Notice

Upon receipt of a Termination Notice pursuant to clause 15.1, the Contractor shall:

(a) stop work as specified in the Termination Notice;

(b) take all available steps to minimise loss resulting from that termination; and

(c) continue to provide any other Services not affected by the Termination Notice.

15.4 Effect of Termination

Any termination of this Contract and/or any Order shall not affect any right or entitlement which either party is entitled to claim under the provisions of this Contract and/or that Order.

15.5 Council's liability upon Termination

Upon the termination of this Contract and/or any Order (whether in whole or in part), the Council's liability to the Contractor (if any) shall be limited to:

(a) payments for the Services (or any part) performed in accordance with this Contract and/or that Order before the Termination Date.  To avoid doubt, in the event of partial termination, the Council's liability to pay for any remaining Services shall abate proportionately to the reduction in the Services as a result of the partial termination; and

(b) subject to the Contractor fully complying with its obligations under clause 15.3, any reasonable costs incurred by the Contractor and directly attributable to the termination or partial termination of this Contract and/or that Order;

and payments for Services not affected by the Termination Notice provided always that the maximum amount of the Council's liability to the Contractor pursuant to this clause shall be capped at the amount of the Contract Price (as varied pursuant to clause 5 or abated pursuant to clause 15.5(a)) for that Order.  The Contractor shall not be entitled to compensation for loss of prospective profits.

15.6 Council's rights upon Breach

If either the Council terminates this Contract and/or any Order pursuant to clause 15.1 or the Contractor fails to comply with a Default Notice or a notice issued pursuant to clause 7.3(a), the Council: 

(a) may engage a third party of the Council's choice to provide the Services in question; and

(b) shall use its best endeavours to ensure that the Services in question are carried out in the most cost effective manner and provide the Contractor with written documentation of the actual costs incurred by the Council;

and the Contractor shall pay all reasonable costs and expenses incurred by the Council (including GST) in engaging any such third party and shall do so within thirty (30) days of the Council serving a valid tax invoice on the Contractor specifying the amount payable.  All costs and expenses incurred by the Council in engaging any such third party may be recovered or set-off by the Council pursuant to clause 7.5.

15.7 Suspension of Services

(a) If the Council is of the opinion that the suspension of all or part of the provision of the Services by the Contractor is desirable due to any changes in the Council's need for the nature, scope or timing of the Services as specified in any Order, the Council may give the Contractor a written notice suspending all or part of the provision of the Services ordered under an Order (a "Suspension Notice").  The Suspension Notice shall specify the Services to be suspended and the date of suspension of such Services ("the Suspension Date").  Those parts of the Order to which the Suspension Notice relates shall be suspended as and from the Suspension Date.

(b) Upon receipt of a Suspension Notice pursuant to clause 15.7(a), the Contractor shall:

(i) stop work as specified in the Suspension Notice;

(ii) take all available steps to minimise loss resulting from that suspension; and

(iii) continue to provide any other Services not affected by the Suspension Notice.

(c) Upon the suspension of any Order (whether in whole or in part), the Council's liability to the Contractor (if any) shall be limited to:

(i) payments for the Services (or any part) performed in accordance with this Contract and/or that Order before the Suspension Date; and

(ii) subject to the Contractor fully complying with its obligations under clause 15.7(b), any reasonable costs incurred by the Contractor and directly attributable to the suspension or partial suspension of that Order;

and payments for Services not affected by the Suspension Notice provided always that the maximum amount of the Council's liability to the Contractor pursuant to this clause shall be capped at the amount of the Contract Price (as varied pursuant to clause 5) for that Order.  The Contractor shall not be entitled to compensation for loss of prospective profits.

15.8 Force Majeure

(a) Subject to paragraph (c) of this clause:

(i) neither party will be liable for any delay or failure to perform its obligations under this Contract and/or any Order; and 

(ii) the performance of a party's obligations under this Contract and/or any Order shall be suspended;

if and to the extent that delay or failure is caused (directly or indirectly) to Force Majeure provided that the non-performing party is without fault in causing that delay or failure.

(b) If a delay or failure by a party to perform its obligations due to Force Majeure exceeds sixty 60 days, either party may immediately terminate this Contract and/or any Order by written notice to the other party.

(c) This clause does not apply to an obligation to pay money.

(d) For the purposes of this clause, "Force Majeure" means anything outside the reasonable control of a party, including but not limited to, acts of God, fire, storm, flood, earthquake, explosion, accident, acts of the public enemy, war, rebellion, insurrection, sabotage, epidemic, quarantine restriction, and acts (including laws, regulations, disapprovals or failures to approve) of any government or regulatory body.

16. Contract Management and notices 

16.1 Council's Contract Authority

(a) The Council's Contract Authority (or such other person as the Council may from time to time nominate by written notice to the Contractor) may exercise all the powers and functions of the Council under this Contract and any Order (including the power to make an Order or make or authorise a Variation provided that the making of any such Order is in accordance with this Contract and such Variation does not breach this Contract or any other provision of the Order) but does not have the power to vary this Contract for any other purpose unless authorised by the Council to do so.

(b) The Council's Contract Authority may, by written delegation or authorisation, delegate any of his or her functions or authorise other persons to place Orders and make or agree to Variations under this Contract and to carry out administrative functions on behalf of the Council's Contract Authority.  Nothing in this clause shall entitle the Council's Contract Authority to delegate his or her powers to terminate this Contract or any Order or to receive reports from the Contractor in accordance with clause 4.7 or to undertake reviews of the Contractor's performance pursuant to clause 4.8.

16.2 Notices

(a) Any notice, request or other communication to be given or served pursuant to this Contract and any Order shall be in writing and addressed as the case may be, as follows:

(i) if given to the Council, addressed and forwarded to the Council's Contract Authority provided that the Council may alter the persons and/or addresses for the purposes of this clause by the provision of written notice to the Contractor.  Any such alteration shall take effect from the date it was deemed to be given pursuant to clause 16.2(b); and

(ii) if given by the Council, signed by the Council's Contract Authority and forwarded to the person and address specified in clause 4.1(c) of the Contract Particulars provided that the Contractor may alter the persons and/or addresses for the purposes of this clause by the provision of written notice to the Council.  Any such alteration shall take effect from the date it was deemed to be given pursuant to clause 16.2(b).

(b) Proof of posting by pre-paid mail is proof of receipt of such notice on the second clear Business Day after posting.  

(c) Proof of transmission by facsimile of a notice is proof of receipt on the date of transmission but if a transmission is not made on a Business Day or not made before 4.00pm (Standard Queensland Time), then it will be deemed to have been received at 10.00am on the next Business Day after transmission.  

(d) For any notices given by electronic mail (“email”): 

(i) written acknowledgment from the recipient of the email (or its content) is proof of receipt; 

(ii) the sender of the email bears the risk of unsuccessful delivery and the onus of proving receipt; and 

(iii) email that is not received between 9.00am and 5.00pm (Standard Queensland Time) on a Business Day is deemed to have been received at 9.00am (Standard Queensland Time) on the next Business Day.  

17. General 

17.1 Entire Agreement and Variation

(a) This Contract and each Order constitutes the entire agreement between the parties in relation to the matters covered by those respective documents and supersedes all prior representations, agreements, statements and understandings, whether oral or in writing, relating to the subject of this Contract or the Order (as the case may be).

(b) No variation or extension of the provisions of this Contract or any Order shall be legally binding upon either party unless it is in the form of a written amendment to this Contract or the Order (as the case may be) and authorised by both parties.

17.2 Waiver

No forbearance, delay or indulgence by either party in enforcing the provisions of this Contract or any Order shall prejudice, restrict or limit the rights of that party, nor shall any waiver of those rights operate as a waiver of any subsequent breach.

17.3 Assignment and Sub-contracting

The Contractor shall not without the prior written approval of the Council:

(a) assign all or any part of this Contract or any Order or any payment thereunder. Approval to assign shall be on terms and conditions determined by the Council; or 

(b) sub-contract the whole or any part of its obligations or rights under this Contract or any Order.  Any approval by the Council to allow the Contractor to subcontract shall not relieve the Contractor from any liability or obligation under this Contract or any Order.

17.4 Severability

In the event that any of the terms contained in this Contract or any Order are determined to be invalid or unenforceable to any extent, such term shall be severed from the body of this Contract or that Order which shall continue to be valid and enforceable to the fullest extent permitted by the law.

17.5 Rights and Remedies

The rights of a party under this Contract or any Order are in addition to any other rights or remedies which that party shall or may be entitled to against the other party at law or equity.

17.6 Applicable Law

This Contract and each Order shall be governed by and construed in accordance with the laws for the time being in force in the State of Queensland and the parties agree to submit to the jurisdiction of the courts of that State.

SCHEDULE B – CONTRACT PRICE

SCHEDULE C – SPECIFICATIONS 

Schedule D – Request for Quote and contractor’s Quote Form

Request for Quote and Contractor’s Quote, pursuant to clause 3.1 of the Panel Arrangement Contract between the Brisbane City Council (“Council”) and the Contractor for the provisions of Services (“Panel Contract”):

1. Panel Arrangement

	1.1
	Panel Contract number:
	{Council officer to insert}

	1.2
	(i) Panel Contract name: 
	{Council officer to insert}


2. Council’s request for Quote [Council officer to complete]
	2.1
	Order title:
	{Council officer to insert}

	2.2
	Services:
	{Council officer to insert a few lines to summarise}

	2.3
	Specifications & Deliverables:  
	{Council officer to insert or refer to to attached brief/specification (include the document title and attach the document)} 

	2.4
	Location of Services:
	{Council officer to insert}

	2.5
	Date for commencement and completion of Services:
	Commencement date: {insert start date}.
Completion date: {insert specific date or 'within {insert number} of weeks of the Commencement Date'}.

	(j) 2.6
	(k) Proposed invoice periods:

(l) ["x" indicates the option that applies]
	
	{insert eg weekly, fortnightly, monthly} in arrears.

	
	
	
	Upon completion of the Services.

	
	
	
	Upon completion of milestones as follows: {insert each milestone and amount to be invoiced for completion of each milestone}

	2.7
	Additional information for evaluation:
	{Council officer to insert a list of the information to be provided by the Contractor for evaluation. Alternatively, refer to and attach a separate document}

	2.8
	Council Contact Officer for the Quote process:
	Name: 
{Insert}

	
	
	Position: 
{Insert}

	
	
	Address:
{Insert}

	
	
	Email:
{Insert}

	
	
	Tel:
{Insert}

	2.9
	Submission Deadline for Quote
	Time: {insert time e.g. 12noon} (Queensland Standard Time)

	
	
	Date: {insert date e.g. 12 November 2015} 

	2.10
	Lodgement of Quotes and Conditions of Quote/Tender: 

["x" indicates the option that applies] 

Download Council’s standard conditions of quote/tender from: http://www.brisbane.qld.gov.au/about-council/governance-strategy/economic-development/brisbane-business/business-opportunities/selling-to-council/how-council-buys/terms-and-conditions/index.htm
	
	Lodgement via email

Quotes are to be lodged via email to the Council Contact Officer (see 2.8 above) and Council’s standard ‘conditions of quote’ apply.

	
	
	
	Lodgement via Council’s Supplier Portal

Quotes are to be lodged via Council’s Supplier Portal (https://supplierportal.brisbane.qld.gov.au/).

RFx number and title

{Insert}
Conditions of tender 

Council’s standard ‘conditions of tender’ apply. Generally used where Council consider the process to be complex/high risk or anticipates that fees may exceed $250,000.

Part Offers 

Part offers {Insert will OR will not} be considered.

Evaluation criteria 

{Council officer to insert list of high level criteria (include 'price' at the end of the list}


3. Contractor’s Quote [Contractor to complete]
	3.1
	Contractor:
	Company/entity name: {Contractor to insert}

	
	
	ABN/ACN: {Contractor to insert}

	
	
	Panel Contract number: {Contractor to insert}

	3.2
	Contractor’s information for evaluation and other Quote document(s):
	{Contractor to insert the title of each attached document comprising the Contractor's Quote}

	(m) 3.3
	Specified Personnel:  

[Insert details or refer to document(s) attached to 3.2 above and include details in those documents]
	

	
	
	Name and position
	Hours
	Rate
	Cost

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	3.4
	Non-compliances:
	{Contractor to insert details of any element(s) of Council Specification or request for quote that it does not comply with}

	3.5
	Contractor’s price and price basis:

[Using the rates no greater than those agreed under the Panel Arrangement]
	{Contractor to insert price (ex GST) and price basis eg. $30,000 (ex GST) being a fixed lump sum price / being an estimate based on rates / being a mixture of lump sum and rates components / as detailed in the Contractor’s Quote documents} {Alternatively, refer to documents attached at section 3.2}

	3.6
	Proposed restrictions or disclaimers (other than those permitted under clause 4.12 of the panel arrangement):
	{Contractor to insert 'Nil' or insert/attach details}

	3.7
	Contractor’s Material:
	{Contractor to insert 'Nil' or insert/attach details}

	3.8
	Contractor’s Contact officer for the Quote process:
	Name: 
{Contractor to insert}

	
	
	Position: 
{Contractor to insert}

	
	
	Address:
{Contractor to insert}

	
	
	Email:
{Contractor to insert}

	
	
	Tel:
{Contractor to insert}


Schedule E – Order Form 

Order for Services, pursuant to clause 3 of the Panel Arrangement Contract between the Brisbane City Council (“Council”) and the Contractor for the provisions of Services (“Contract”):

1. Panel Arrangement

	1.1
	Panel Contract number:
	{Insert}

	1.2
	Panel Contract name: 
	{Insert}

	1.3
	Panel Contractor:
	Company/entity name: {Insert}

	
	(n) 
	ABN/ACN: {Insert}


2. Services, Specifications and Deliverables

	2.1
	Order title:
	{Insert}

	2.2
	Services:
	{Insert a few lines to summarise}

	2.3
	Specifications & Deliverables:  
	{Insert details or attach formal brief/Specification & Deliverables}

	2.4
	Commencement date and completion date:
	Commencement date: {insert start date}.
Completion date: {insert specific date or 'within {insert number} of weeks of the Commencement date'}.

	2.5
	Location of Services:
	{Council officer to insert}

	2.6
	Specified Personnel:  

[Insert details or refer to document(s) attached to 2.3 above and include details in those documents]
	

	
	
	Name and position
	Hours
	Rate
	Cost

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	2.7
	Contractor’s Material
	{Insert 'Nil' or insert/attach details}


3. Price, assumptions/disclaimers, payment

	3.1
	Price and price basis:
	{Insert price (ex GST) and price basis eg. $30,000 (ex GST) being a fixed lump sum price / being an estimate based on rates / being a mixture of lump sum and rates components OR refer to and attach documents which clearly states the price and price basis}

	3.2
	Agreed restrictions or disclaimers (other than those permitted under clause 4.12 of the panel arrangement):
	{'Nil' or insert/attach details} {Note to Council officer: Any insertion here requires approval from the Chief Procurement Officer or Chief Legal Counsel or their authorised officers} 

	3.3
	(o) Invoice periods:

(p) ["x" indicates the option that applies]
	
	{insert eg weekly, fortnightly, monthly} in arrears.

	
	
	
	Upon completion of the Services.

	
	
	
	Upon completion of milestones as follows: {insert each milestone and amount to be invoiced for completion of each milestone}

	3.4
	Invoice submission:
	(q) Email to: accountspayable@brisbane.qld.gov.au 

(r) Invoice must include purchase order number.

If the Contractor does not have the capability to email invoices, send hard copy invoices: Brisbane City Council, GPO Box 2567, Brisbane QLD 4001.


4. Council Contact Officer and Contractor’s Contact Officer for Order

	4.1
	Council’s Representative for the Order:
	Name: 
{Contractor to insert}

	
	
	Position: 
{Contractor to insert}

	
	
	Address:
{Contractor to insert}

	
	
	Email:
{Contractor to insert}

	
	
	Tel:
{Contractor to insert}

	4.2
	Contractor’s Representative  for the Order:
	Name: 
{Contractor to insert}

	
	
	Position: 
{Contractor to insert}

	
	
	Address:
{Contractor to insert}

	
	
	Email:
{Contractor to insert}

	
	
	Tel:
{Contractor to insert}


5. Terms and conditions for the Order

	5.1
	Terms and conditions
	The terms and conditions of this Order are as specified by clause 3.5 of the Contract.

	5.2
	Additional Terms and conditions
	{'Nil' or insert/attach details. Note to Council officer: Any additional terms require approval from SPO} 


6. Order execution

Executed for and on behalf of:

6.1 Execution by Contractor

the Contractor by its duly authorised representative:

	(a)
	Name:
	{Insert}
	Position:
	{Insert}

	(b)
	Signature:
	………………………………………….
	Date:
	


In the presence of: 

	(c)
	Name:
	{Insert}
	Position:
	{Insert}

	(d)
	Signature:
	………………………………………….
	Date:
	


6.2 Execution by Council 

the Council by its duly appointed officer:

	(a)
	Name:
	{Insert}
	Position:
	{Insert}

	(b)
	Signature:
	………………………………………….
	Date:
	


In the presence of: 

	(a)
	Name:
	{Insert}
	Position:
	{Insert}

	(b)
	Signature:
	………………………………………….
	Date:
	


7. System identifiers 

	7.1
	Council purchase order number:
	{Insert}

	7.2
	Council supplier number:
	{Insert}


Schedule F – Deed of Confidentiality and Non-Disclosure 

DEED particulars: 

(s) Made on:                
{insert date}


(t) Made by: 
{insert name of person giving the declaration} (“the Confidant”) 

(u) Confidant’s address: 
{insert insert address of Confidant} 

(v) Made in favour of: 
BRISBANE CITY COUNCIL whose principal offices are situated at 266 George Street, Brisbane 4000 (“the Council”)

(w) Contract:
{insert title of the Contract with the Contractor} ("the Contract")

(x) Contractor: 
{insert title of the Contract with the Contractor}("the Contractor")

RECITALS:

(y) The Council has entered into a Contract with the Contractor on for the provision of certain Services (“the Services”).

(z) In order to enable the Contractor to provide the Council with the Services, the Confidant requires or needs access to the Confidential Information and/or the Restricted Information (as defined by the Contract).

(aa) As the failure by the Confidant to both treat and keep strictly confidential all such Confidential Information and not disclose any Restricted Information may expose the Council to loss or damage, the Confidant has agreed to be bound by the terms of this Deed in relation to the Confidential Information.

THE PARTIES AGREE AS FOLLOWS:

2. Definitions and interpretation 

2.1 Definitions

In this Deed, unless the context otherwise requires:

(a) “Deed” means this Deed as it may be later amended or supplemented.

(b) “Confidential Information” means any or all information (whether oral or in any Material Form) that is the property of the Council and which either:

(i) the Council discloses or makes available to the Contractor in relation to the provision of the Services; and/or

(ii) comes into the possession of, or to the attention of, the Contractor as a result of or in connection with the provision or delivery of the Services;

irrespective of whether such information has been deemed or designated as confidential (or not) by the Council and, without limiting the generality of the foregoing, includes any Material Form of any document, record, system, program or any other information that may be developed or acquired by the Confidant in the performance of all or part of the Services BUT DOES NOT include any information which the Contractor can establish was either:

(iii) in the possession of the Confidant; or

(iv) independently developed or acquired by the Confidant;

prior to the disclosure of the information by the Council to the Confidant and which was disclosed by the Confidant at the time of disclosure by the Council.

(c) “Material Form” means any form in which information may be written, embodied, stored and/or reproduced including (without limiting the generality of the foregoing) electronic means (including encryption and encoding) or any handwritten form (including notes and drafts).

(d) “Representative” means any person to whom the Confidant is authorised to provide Confidential Information and/or the Restricted Information under this Deed.

(e) “Restricted Information” means information concerning: 

(i) the Contract, 

(ii) the provision of the Services in general by the Contractor; or 

(iii) the actions or other behaviour of Council or its officers.

2.2 Interpretation

In this Deed unless the context otherwise requires:

(a) words importing the singular include the plural and vice versa and words importing any gender include the other genders;

(b) references to any of the parties to this Deed include references to their respective successors and permitted assigns;

(c) headings have been inserted for guidance only and shall be deemed not to form any party of nor to affect the construction of this Deed; and

(d) any reference to a person shall be construed as a reference to any person, firm, company, corporation, government, governmental authority or any association or partnership (whether or not having corporate legal personality) or any two or more of the above.

3. Confidentiality 

3.1 General obligations

The Confidant must:

(a) only use the Confidential Information and any Restricted Information to provide, or assist in the provision of, the Services.

(b) comply with all instructions provided by the Council regarding the use and treatment of the Confidential Information and/or the Restricted Information and in all other respects, treat and keep the Confidential Information and/or the Restricted Information as strictly confidential.

(c) not directly or indirectly use, reproduce, disclose, reproduce or publish any Confidential Information and/or the Restricted Information (including any material containing any extracts of such Confidential Information and/or the Restricted Information) in any Material Form whatsoever except:

(i) in relation to the performance of the Services; and

(ii) to such persons as:

A. the Council may from time to time direct in order for the Confidant to properly perform the Services; or

B. in all other cases – to any Representative of the Confidant as the Council may consent to provided that such consent is in writing and is obtained by the Confidant prior to the disclosure of the Confidential Information and/or the Restricted Information by the Confidant to the Representative;

(iii) ensure that each and every Representative complies with this Deed and any other undertaking provided in favour of the Council in relation to the Confidential Information and/or the Restricted Information.  If requested by the Council, the Confidant shall ensure that the Representative executes an undertaking in favour of the Council on the same terms and conditions as this Deed.

(iv) not make, assist or permit any person (including its Representatives) to make any unauthorised use, disclosure, reproduction or publication of the Confidential Information and/or the Restricted Information.

3.2 Survival of obligations

Subject to clause 5 of this Deed, the obligations of the Confidant as contained in this clause 2 shall survive the termination or expiration of this Deed until such time as either:

(a) the Confidential Information and/or the Restricted Information is or becomes generally available in the public domain other than by reason (whether wholly or partially, directly or indirectly) of either a breach of this Deed or a breach of any other obligation of confidentiality owed to or in favour of the Council or any other person; or

(b) the Confidant is required by law to disclose such information; or

(c) such disclosure has been permitted in writing by the Council prior to such disclosure.

4. Obligation to disclose

If the Confidant is required by law to disclose any Confidential Information and/or the Restricted Information in its possession it shall:

(a) forthwith (but prior to making such disclosure) notify the Council in writing of any such disclosure that it is obliged to make; and

(b) provide the Council with all assistance and co-operation, which the Council reasonably requires in order to investigate, prevent or limit the disclosure of such information.

5. Ownership and return of Confidential Information 

5.1 The Confidant acknowledges and agrees that all right and title in the Confidential Information is and shall remain the property of the Council.

5.2 The Confidant shall either:

(a) upon demand being made by Council; or

(b) at the time when the Confidant has completed (or is no longer required to complete) the Services;

(whichever is the earlier to occur) (“the Termination Date”) either deliver to the Council or with the Council’s prior written consent, to the extent practicable destroy or erase, all Material Forms of the Confidential Information in the possession, power or control of the Confidant or any of its Representatives as of the Termination Date and do so irrespective of whether or not those Material Forms were created by or on behalf of the Council or in the possession of the Confidant (or its Representative) contrary to the provisions of this Deed or any other agreement or undertaking with or in favour of the Council.

5.3 The return of the Material Forms of the Confidential Information under clause 4.2 does not release the Confidant or any of the Representatives from their respective obligations under this Deed or any other agreement with or in favour of the Council.

Termination 

This Deed shall survive until such time as the Confidant is released by law or by Council (whichever is the sooner to occur).  The Council may, upon notice to the Confidant, release the Confidant from its obligations under this Deed and thereby terminate the Deed.  Any information communicated to the Confidant after receipt of the said notice shall not be subject to the provisions of this Deed unless otherwise agreed by the Council and the Confidant.

6. Costs 

Each party shall bear its own costs (including legal costs) of and incidental to the preparation, negotiation and signing of this Deed.

7. Governing law 

This Deed will be governed by the laws of the State of Queensland and the parties agree to submit to the jurisdiction of the courts of that State.

EXECUTED as a Deed: 

	(a)
	Name:
	{Insert name of Confidant}

	(b)
	Signature:
	………………………………………….
	Date:
	                              


In the presence of: 

	(a)
	Name:
	{Insert name of witness}

	(b)
	Signature:
	………………………………………….
	Date:
	                              


Brisbane City Council’s Tender Manager - Internal QA signature: ________








Strategic Procurement Office – Consultancy / Professional Services - Panel Arrangement – August 2019 – v2


_1628578084.doc



